Austin Powder's  argument  that blaster Lucas was   under  the direct
control of Doan Coal  Is   totally without merit and should be  rejected.

In addition,  MSHA submits   that Austin Powder's  attempt   to  limit   its
liabilities and responsibilities under  the Mine Act  is  against  public
policy.     Recognizing that private parties  can contract between  themselves
to limit  their  respective liabilities  to  each other,  MSHA asserts   that
the courts have frowned on attempts by private parties   to limit   their
public duties under Federal  law and  generally will  not  enforce  ageeements
of that nature.    MSHA concludes  that  companies   like Austin Powder who
perform vital services  for mining companies on mine property have  specific
responsibilities and liabilities  under  the   1977  Mine Act,   and   that   their
statutory obligations  cannot  be contracted  away  or  limited since   the
duty to  the public  is  paramount.     Citing:     Southwestern  Sugar and Molgasses
Company,   Inc.   v.   River Terminals  Corporation,   360 U.S,   411   (1959),
Headnote 9,  Northwest Airlines,   Inc.   v.   Alaska Airlines,   Inc.,   351
F.2d 253   (1965),   and Conco,   Inc.   v.  Andrews Van Lines,   Inc.,   526  F.Supp.
720  (1981).

Findings and Conclusions
The Jurisdictional Question

Section 3(d) of the Act defines "operator" as "any owner, lessee,
or other person who operatesa controls, or supervisors a coal or other
mine or any independent contractor performing services or construction
at such mine;" (emphasis added).

Section 3 (g)   defines   "miner" as   "any individual working  in a  coal
or other mine",   and section  3(h)(l)   defines  "coal or other 'mine"  as
including,   inter alls,   "lands,   excavations,   structures,   facilities,
equipment,  machines,   tools,   or other property  A   * used  in,   or  to be  used

in * * * the work of extracting such minerals  from  their natural   deposits
A A A",

The legislative history  of the Act  clearly   contemplates  that
Jurisdictional doubts be  resolved  in  favor  of Mine  Act  jurisdiction.     The
report of the  Senate    Committee on Human Resources  states:

The  Committee  notes   that  there may be a need   to
resolve Jurisdictional conflicts,  but   it  is  the
Committee's  intention that what  is  considered  to be
a mine and  to  be  regulated under  this   Act be   given
the broadest  possible interpretation,   and it  is   the
intent of  this  Committee  that  doubts  be resolved  In
favor of inclusion of a  facility within the  coverage
of the Act.

S.  Rep.   95-181,   95th Cong.,   1st  Sess.   (May   16,   1977)  at  14:   Legislative
History of the Mine Safety  and Health Act,   Committee Print  at   602   (herein-
after cited as Leg.   Hist.).
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